Parks, Recreation and Cultural Services Department
Memorandum #10-05

DATE: January 28, 2010
TO: Honorable Mayor Joyce Downing and City Council Members

FROM: William Simmons, City Manager J/#&2
Amanda J. Peterson, Parks, Recreation & Cultural Services Director err)
James Hayes, Planning & Development DlrectorJH
Pat Breitenstein, Zoning Administrator £

SUBJECT: CR-25 -IGA with Adams 12 Schools regarding Revocable License for fence Installation

RECOMMENDATION: Attached is a resolution which, if approved, would authorize the Mayor to sign
an Intergovernmental Agreement with Adams 12 Five Star Schools, allowing for a chain link fence to be
built between Rotary Park and Taylor Learning Center, on property owned by the City of Northglenn.
Staff recommends approval of the proposed resolution. The Parks & Recreation Advisory Board has also
recommended approval of this action, with the stipulation that the fence be chain link, not a solid surface
that would block the view surrounding the park.

BACKGROUND: There is currently no barrier between the Taylor Learning Center, Rotary Park and
Westview Elementary School. Due to the configuration of the parking lot at the Taylor Learning Center,
this is often used as an unauthorized school drop-off zone. To discourage this use, and ensure the safety
of students walking through this area, Adams 12 Five Star Schools has requested permission to install a 5-
foot chain link fence along the south side of Rotary Park, as can be seen in Exhibit C, at the line labeled
“Exhibit C.” The location of the proposed fence does not interfere with irrigation, snow removal, or other
maintenance activities, but would encourage the use of the existing sidewalk and designated drop-off
zones for the safety of the students. An aerial photo of the area is also attached, for your reference.

This Revocable License agreement will allow Adams 12 Five Star Schools to construct this fence on
property owned by the City of Northglenn. The City of Northglenn will continue to maintain ownership
of the property, with the School District retaining responsibility for all installation and ongoing
maintenance for the fence. This agreement also requires that the School District keeps the fence in “safe
and operable condition and repair at all times, and for complying with all applicable governmental codes,
regulations ordinances and requirements...All Maintenance and Repair shall be performed in a good and
workmanlike manner.”

STAFF REFERENCE: Please contact Amanda Peterson at apeterson@northglenn.org or by phone at
303.450.8950 or James Hayes at jhayes@northglenn.org or by phone at 303.450.8937 for any further
questions.
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SPONSORED BY: MAYOR DOWNING

COUNCILMAN'S RESOLUTION RESOLUTION NO.
No. CR-25
Series of 2010 Series of 2010

A RESOLUTION APPROVING AN INTERGOVERNMENTAL AGREEMENT BETWEEN
THE CITY OF NORTHGLENN AND ADAMS 12 FIVE STAR SCHOOL DISTRICT

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF NORTHGLENN,
COLORADO, THAT:

Section 1. The Intergovernmental Agreement between the City of Northglenn and
Adams 12 Five Star School District concerning land use of a barrier fence construction is hereby
approved and the Mayor is authorized to execute same on behalf of the City.

DATED at Northglenn, Colorado, this day of , 2010.

JOYCE DOWNING
Mayor

ATTEST:

JOHANNA SMALL, CMC
City Clerk

APPROVED AS TO FORM:

COREY Y. HOFFMANN
City Attorney



INTERGOVERNMENTAL AGREEMENT
CONCERNING LAND USE OF A BARRIER FENCE CONSTRUCTION

THIS LAND USE AGREEMENT (the "Agreement") is entered into as
of , 2010, by and between by ADAMS 12 FIVE STAR
SCHOOLS, ADAMS COUNTY, COLORADO, a school district (hereafter referred to as
"Adams 12") and the CITY OF NORTHGLENN, a Colorado municipal corporation
(hereafter referred to as the "City ).

RECITALS

A. Adams 12 is the owner in fee simple of certain real property located at
1300 Roseanna Drive, Northglenn, CO 80234 in Adams County, Colorado, as more
particularly described on Exhibit A attached to and made a part of this Agreement
(the "School Property”).

B. The City is the owner in fee simple of certain real property located at the
intersection of Roseanna Drive and Quivas Street, Northglenn, CO in Adams County,
Colorado, as more particularly described on Exhibit B attached to and made a part of
this Agreement (the "City Property”).

C. The Adams 12 Five Star Schools and the City of Northglenn Properties
are adjacent to property referred to herein as the Taylor Learning Center Property.

D. The City has agreed to grant Adams 12, a revocable license (the “License")
through, on, over, across and under the area depicted on Exhibit C attached to and
made a part of this Agreement (the "License Area") for the exclusive purpose of
providing a proposed barrier chain link fence along and on the City's southern property
line (approximately 244.77 linear feet) and across an approximately 39.37 foot segment
of City property creating a isolated triangular City property segment to tie onto a
proposed new Adams 12 property fence.

AGREEMENT
NOW, THEREFORE, in consideration of Ten Dollars ($10.00), the mutual
covenants contained herein and other good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, Adams 12 and the City agree as follows:

1. Incorporation of Recitals. The Recitals set forth above are hereby
incorporated into and made part of this Agreement.

2. Grant of License: Subject to the terms and conditions of this Agreement,
the City hereby grants to Adams 12 a revocable License for the exclusive purpose of
surveying, constructing, re-constructing, and maintaining a fence extension through,
over, under and across the City's Property as better described in Exhibit C. Any use by
Adams 12 of the License Area shall be in compliance with all applicable governmental
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codes, regulations, ordinances and requirements. The License shall continye during the
period of installation and so long as required by Adams 12 to imped public access from,
on or within the Taylor property onto or across to the School or City property. In
consideration of such grant, The City and Adams 12 agree the License shall be subject
to all of the terms and conditions set forth herein.

3. Maintenance and Repair. Adams 12 shall be responsible for promptly
and diligently constructing, maintaining, repairing, and inspecting all improvements in
the License Area, keeping the fence in safe and operable condition and repair at all
times, and for complying with all applicable governmental codes, regulations,
ordinances and requirements (collectively "Maintenance and Repair"). All Maintenance
and Repair shall be performed in a good and workmanlike manner.

4. Right to Perform Maintenance and Repair. If at any time either party
fails to perform any Maintenance and Repair obligation on the City Property in
accordance with this Agreement and any failure continues for at least thirty (30) days
after one party has given written notice to the other party of such failure (except in case
of emergency in which case such notice and thirty (30) day period is not needed), the
non-breaching party shall have the right, but not the obligation, to cause the
Maintenance and Repair to be performed as required herein. The cost of such required
Maintenance and Repair shall be payable by the breaching party within ten (10) days
after written demand for the same, which written demand shall include proof of
payment.

5. Damage to the City Property. Adams 12 shall not use the License Area
in any way that will cause injury or damage to, or otherwise materially and adversely
impact the City Property. In the event of any injury, loss, or damage to the City Property
resulting from the use by Adams 12 of the License Area or otherwise, Adams 12 shall,
upon demand, repair or reimburse or pay to the City any amounts necessary to repair
any damage to the City Property or any part thereof and any improvements thereon and
any other related loses or expenses. Notwithstanding the forgoing, Adams 12 shall only
be responsible for acts or omissions of Adams 12 or anyone acting by, through, under
or at the request of Adams 12, and Adams 12 shall not be responsible for the negligent
or willful acts of the City or Taylor Learning Center or for the acts or omissions of
unrelated third parties utilizing the License Area.

6. Liability. To the extent permitted by law, each Party agrees to indemnify
and hold harmless the other Party, its officers and employees from and against all
liability claims, demands and expenses, including court costs and attorney fees, on
account of any injury, loss, or damage which arises out of or is in any manner
connected with the work or construction to be performed or the use and occupancy of
the property under this Agreement if such injury, loss, or damage is caused in whole or
in part by, or is claimed to be caused in whole or in part by the acts, errors, or omissions
of the Party's contractor, subcontractor, or subconsultant, or any of its officers,
employees, agents, invitees, servants, successors, or assigns. The obligations of this
section shall not apply to damages for which either Party shall become liable by final
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judgment to pay to a third party as the result of its own act, error, of omission. In the
event that either Party is not found liable by final judgment for harm allegedly caused by
its act, error, or omission, its indemnity obligation shall not extend to any judgment
entered and shall be limited to court costs incurred by the other Party in defending
against the same. In the event that either party is found less than 100 percent liable, by
final judgment, for harm caused by its act, error, or omission, its indemnity obligation for
court costs, attorney fees, and court judgment incurred by the other Party shall be
limited to a pro rata share equal to the percentage of responsibility assigned to the Party
at fault.

7. Insurance. Adams 12 shall be required to obtain and keep in full force
and effect at all times during the term of this Agreement, and to pay the costs and
premiums of, broad form general commercial liability insurance with respect to the use
and operation of the License Area with limits of not less than $1,000,000.00 combined
single limit of liability and coverage’s satisfactory to the City in its reasonable discretion.
Such insurance shall name the City as an additional insured jand a certificate of
insurance evidencing such coverage shall be provided to the City within ten (10) days of
the execution of this Agreement by Adams 12.

8. Interference; City’s Retained Rights. Adams 12 will exercise all of Adams

12's rights and obligations under this Agreement in such a manner as to cause
the least amount of unreasonable interference to the City Property. The License is non-
exclusive to Adams 12, and the City retains the right to the undisturbed use and
occupancy of the City Property (including the License Area) for any lawful purpose that
does not impair any rights granted to Adams 12 in this Agreement, including, without
limitation, the right of The City to grant additional Easements, licenses or other rights of
occupancy to third parties on all or a portion of the License Area, Additionally, Adams
12 acknowledges and agrees that the City Property is used as a City Park, and during
high use periods Adams 12's access under the License Area may' be limited, and such
limitation shall not constitute a violation of this Agreement.

9. Severabilitv. The enforceability, invalidity or illegality of any provision of
this Agreement shall not render the other provisions of this Agreement unenforceable,
invalid or illegal, but rather the unenforceable, invalid or illegal provisions of this
Agreement shall be deemed severed from this Agreement and this Agreement shall
continue in full force and effect to the greatest extent permitted by applicable laws.

10.  Notice. All notices are required or permitted under this Agreement shall

be given by overnight courier service, by registered or certified mail, postage prepaid,
by facsimile, or by hand delivery, directed as follows:
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If intended for the City:

City of Northglenn:

Attn: Department of Parks, Recreation & Cultural Services Director
11701 Community Center Drive

Northglenn, CO 80233

Phone: 303-450-8950

Fax: 303-450-8708

If intended for the Adams 12:

Adams 12 Five Star Schools

Attn: Assistant Superintendent of Business Services
1500 E. 128th Avenue

Thornton, CO 80241

Phone: 720-972-4205

Fax: 720-972-4398

11. Legal Fees and Court Costs. In the event of any litigation, controversy,
claim or dispute between the parties hereto arising out of or relating to this Agreement,
or the breach hereof, or the interpretation hereof, the substantially prevailing party,
whether by judgment or out-of-court settlement, shall recover from the substantially
losing party, reasonable expenses, legal fees and costs incurred in connection
therewith, or in the enforcement or collection of any judgment or award rendered
therein.

12. Binding Effect. This Agreement shall inure to the benefit of and be
binding upon the parties hereto and their respective successors and assigns.

13. Termination. This License may be terminated by the City at any time
upon thirty (30) days written notice to Adams 12.

14. No Oral Amendments or Modifications. No amendments, waivers or
modifications hereof shall be made or deemed to have been made unless in writing and
executed by the party to be bound thereby.

15. Other. This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original, and all of which together shall constitute one
and the same agreement. Time is of the essence. This Agreement represents the entire
agreement between the parties and no additional or different oral representation,
promise or agreement shall be binding on any of the parties hereto with respect to the
subject matter of this instrument, unless stated in writing signed by the City and Adams
12. Failure of any party hereto to insist upon the strict performance of any provision of
this Agreement shall not be construed as a waiver for the future of any such provision.
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This Agreement does not create, and shall not be construed as creating, any rights
enforceable by any person not a party to this Agreement.

16. Governmental Immunity Act. Notwithstanding anything to the contrary
herein, Adams 12 and the City shall not be deemed to have waived in any manner the
rights, obligations, and protections afforded to, or imposed on Adams 12 or the City by
law including without limitation, the Colorado Governmental Immunity Act or the
Colorado Constitution.

[Signature Page Follows]
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IN WITNESS WHEREOF, Adams 12 and the City have executed this Agreement
as of the date first written above.

CITY:
CITY OF NORTHGLENN, a Colorado
Municipal Corporation & County

By: Joyce Downing
Title: Mayor

ATTEST:

Johanna Small, CMC
City Clerk

APPROVED AS TO FORM

By: Corey Y. Hoffmann
Title: City Attorney
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ADAMS 12:
ADAMS 12 FIVE STAR SCHOOLS, ADAMS

COUNTY, COLORADO

By: Robert K. Webber
Title: Assistant-Superintendent of Business
Services

APPROVED AS TO FORM

By: Linnea Simons
Title: Legal Counsel to Adams 12

STATE OF COLORADO )
) ss
COUNTY OF ADAMS )

The foregoing instrument was subscribed, sworn to and acknowledged before this day
of , 20 , by Robert K. Webber, Assistant Superintendent of
Business Services for Adams 12 Five Star Schools, a Colorado school district.

WITNESS my hand and official seal.

My commission expires:

Notary Public
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EXHIBIT A

ADAMS 12 PROPERTY
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EXHIBIT B

CITY OF NORTHGLENN PROPERT'Y
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EXHIBIT C

REVOKABLE LICENSE AREA
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