
SPONSORED BY: MAYOR ESQUIBEL 
 
COUNCILMAN'S RESOLUTION     RESOLUTION NO. 
 
 
No.             CR-72          

Series of 2019      Series of 2019 
 
A RESOLUTION APPROVING A PROFESSIONAL SERVICES AGREEMENT BETWEEN 
THE CITY OF NORTHGLENN AND HACH COMPANY FOR THE LABORATORY AND 
OPERATIONS DATA MANAGEMENT SYSTEM 
 
 BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF NORTHGLENN, 
COLORADO, THAT: 
 

Section 1. The Professional Services Agreement between the City of Northglenn and 
Hach Company, attached hereto, in the amount of $64,975.00 with a ten percent (10%) 
contingency of $6,497.00 for a total amount not to exceed $71,472.00 for the Laboratory and 
Operations Data Management System is hereby approved and the Mayor is authorized to execute 
same on behalf of the City of Northglenn. 

 
DATED at Northglenn, Colorado, this ____ day of _______________________, 2019. 

 
 
 

      
ANTONIO B. ESQUIBEL 
Mayor  

 
 
ATTEST: 
 
 
      
JOHANNA SMALL, CMC 
City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
      
COREY Y. HOFFMANN 
City Attorney 
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1. SOFTWARE LICENSE, USE AND RESTRICTIONS: 

▪ LICENSE. 

Software is subject to the separate software license agreement(s) accompanying the software media, along with 

any product guides, operating manuals, or other documentation presented to Customer during the installation or 

use of the Software. In the absence of such terms, Hach hereby grants Customer a personal, non-exclusive 

license to access and use the software provided by Hach. Software provided or otherwise made available to 

Customer by Hach may be used only during the term of the subscription and/or services, as set forth in the duly 

authorized documentation setting forth the term for each, and as may be renewed in accordance with this 

Agreement. 

▪ RESTRICTIONS. 

Customer may not copy, modify, or create a derivative work, collective work, or compilation of the software, and 

many not reverse engineer, decompile or otherwise attempt to extract the code of the software or any part thereof. 

Customer may not license, sub-license, sell, assign, sublicense, or otherwise transfer or encumber the software; 

may not use the software in a managed-services arrangement; and may not use the software in excess of the 

authorized number of licensed facilities, servers and/or seats or other criteria specified in the duly authorized 

documentation specifying same. Customer is further prohibited from (1) attempting to use or gain unauthorized 

access to Hach or to any third party's networks or equipment; (2) permitting other individuals or entities to use the 

software or copy the software or services; (3) attempting to probe, scan, or test the vulnerability of software or a 

system, account, or network of Hach or any of its customers, suppliers or affiliates; (4) interfering or attempting to 

interfere with service to any user, host, or network; (5) engaging in fraudulent activity of any nature; (6) transmitting 

unsolicited bulk or commercial messages; (7) restricting, inhibiting, or otherwise interfering with the ability of any 

other person, regardless of intent, purpose, or knowledge, to use or enjoy the software (except for tools with safety 

and security functions); or (8) restricting, inhibiting, interfering with, or otherwise disrupting or causing a 

performance degradation to any Hach or Hach affiliate or supplier facilities used to deliver the services. 

▪ AUDIT. 

Solely for the purpose of verifying Customer’s compliance with the terms of this Agreement, Customer hereby 

grants Hach, or an agent designated by Hach, the right to perform an audit of Customer’s use of the software 

during normal business hours. Customer agrees to cooperate with Hach in such audit and to provide Hach with all 

records reasonably related to Customer’s use of the Software. 

2. OWNERSHIP AND PROPRIETARY RIGHTS: 

"Information" as used herein means all content and other items included with or as part of the services or software, 

such as text, graphics, graphs and other representations of data, user interfaces, images, data, photographs, 

videos, and software. All right, title, and interest in the intellectual property (including all copyrights, patents, 

trademarks, trade secrets, and trade dress) embodied in any services, software, and/or Information provided 
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hereunder shall belong solely and exclusively to Hach and Customer shall have no rights whatsoever in any of the 

above, except as expressly granted in this Agreement. The software and Information are protected by copyright 

laws and international copyright treaties, as well as other intellectual property laws and treaties. Customer may not 

modify, remove, delete, augment, add to, publish, transmit, adapt, translate, participate in the transfer or sale of, 

create derivative works from, or in any way exploit any of the software or other Information, in whole or in part. 

Hach will retain exclusive ownership of all software and Information, and will own all intellectual property rights, 

title, and interest in any ideas, concepts, know-how, documentation, and techniques associated therewith. Subject 

to payment in full for the applicable services, Hach grants Customer a non-exclusive, non-transferable, royalty-free 

right to use the software and other Information solely for Customer’s facilities, and solely as necessary for 

Customer to enjoy the benefit of the services. 

3. INTERRUPTION OF SERVICES: 

Hach may on occasion need to perform scheduled or unscheduled repairs, maintenance or upgrades in connection 

with the software installed on its and Customer’s computer system(s), which may temporarily degrade the quality 

of the services or result in a partial or complete outage of the software. Hach provides no assurance that you will 

receive advance notification of such activities or that the software or services will be uninterrupted or error-free. 

Unless otherwise agreed to in writing between Hach and Customer, any degradation or interruption in the services 

or software shall not give rise to any form of damages or to a refund or credit of any fees paid by Customer. 

CUSTOMER AGREES THAT THE OPERATION AND AVAILABILITY OF THE SYSTEMS USED FOR 

ACCESSING AND INTERACTING WITH THE SOFTWARE AND ASSOCIATED DATA, INCLUDING 

COMMUNICATION VIA MEANS SUCH AS THE INTERNET AND THIRD PARTY SERVICE PROVIDERS' 

COMMUNICATIONS NETWORKS, CAN BE UNPREDICTABLE AND MAY, FROM TIME TO TIME, INTERFERE 

WITH OR PREVENT ACCESS TO OR USE OR OPERATION OF THE SOFTWARE AND ASSOCIATED DATA. 

HACH SHALL NOT BE LIABLE FOR ANY SUCH INTERFERENCE WITH OR PREVENTION OF CUSTOMER’S 

ACCESS TO OR USE OF THE SOFTWARE OR ASSOCIATED DATA. 

4. CUSTOMER DATA: 

In Hach's performance of services or in connection with Customer’s use of the Software, it may be necessary for 

Hach to obtain, receive, or collect data or information, including system-specific data. In such cases, Customer 

grants Hach a non-exclusive, worldwide, royalty-free, perpetual, non-revocable license to use, compile, distribute, 

display, store, process, reproduce, or create derivative works of such data solely to facilitate the performance of 

services by Hach or Customer’s use of the Software. In addition, Customer grants Hach a license to aggregate 

such data for use in an anonymous manner in support of Hach's marketing and sales activities. Customer also 

grant Hach the right to copy and maintain such data on Hach's servers (or the servers of its suppliers) during the 

term of this Agreement. Customer represents and warrants that it has obtained all rights, permissions, and 

consents necessary to use and transfer such data within and outside of the country in which Customer is located in 

conjunction with Hach's performance of the services or Customer’s use of the software (including providing 
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adequate disclosures and obtaining legally sufficient consent from Customer’s employees, agents, and 

contractors). 

5. CONFIDENTIALITY: 

In connection with this Agreement, each party may have access to or be exposed to information of the other party 

that is not generally known to the public, such as information pertaining to software, data, reporting, pricing, and 

marketing, know-how, and trade secrets, which may be designated as confidential or which, under the 

circumstances surrounding disclosure, ought to be treated as confidential (collectively, “Confidential Information”). 

Confidential Information may not be shared with third parties unless such disclosure is to the receiving party's 

personnel, including employees, affiliates, agents, and subcontractors, on a "need-to-know" basis in connection 

with this Agreement, so long as such personnel have agreed in writing to treat such Confidential Information under 

terms at least as restrictive as those herein. Each party agrees to take the necessary precautions to maintain the 

confidentiality of the other party's Confidential Information by using at least the same degree of care as such party 

employs with respect to its own Confidential Information of a similar nature, but in no case less than a 

commercially reasonable standard of care to maintain confidentiality. The foregoing shall not apply to information 

that the receiving party can show through written records (1) was known by it before its receipt from the disclosing 

party; (2) is or becomes public knowledge through no fault of the receiving party; or (3) is rightfully received by the 

receiving party from a third party without a duty of confidentiality. If the receiving party is required by a court or 

government agency to disclose Confidential Information, the receiving party shall, subject to any applicable lawful 

restrictions, provide advance notice to the disclosing party before making such a disclosure. The obligations with 

respect to Confidential Information shall continue for five (5) years from the date of disclosure. 

6. REPRESENTATIONS, WARRANTIES AND DISCLAIMERS: 

▪ SERVICES: 

Hach warrants that the services will be performed in a professional and workmanlike manner and will be of a 

quality conforming to general standards of care. If Hach breaches this or any other service warranty provided to 

the Customer, and if the Customer notifies Hach of such breach within 30 days of performance of Service, 

customer’s exclusive remedy and Hach’s entire liability for any breach of service warranty shall be re-performance 

of the specific non-conforming service. 

▪ SOFTWARE: 

Hach warrants that it has the right to grant the licenses to the software licensed under this Agreement, and such 

software will substantially conform to the functional specifications and current documentation provided by Hach. 

▪ WARRANTY DISCLAIMERS: 

EXCEPT AS EXPRESSLY STATED IN THE PRECEDING SENTENCES, HACH, (INCLUDING ITS AFFILIATES 

AND EACH OF THEIR RESPECTIVE EMPLOYEES, DIRECTORS, AND OFFICERS), MAKES NO EXPRESS OR 

IMPLIED WARRANTY WITH RESPECT TO THE SOFTWARE OR SERVICES, INCLUDING BUT NOT LIMITED 
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TO ANY WARRANTY (1) OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, 

PERFORMANCE, SUITABILITY, OR NON-INFRINGEMENT; OR (2) REGARDING THE RESULTS TO BE 

OBTAINED FROM THE SOFTWARE, SERVICES, OR THE RESULTS OF ANY RECOMMENDATION BY HACH. 

WARRANTIES DO NOT COVER DAMAGE DUE TO EXTERNAL CAUSES, SUCH AS ACCIDENT, ABUSE, 

MISUSE, PROBLEMS WITH ELECTRICAL POWER, SERVICE NOT PERFORMED OR AUTHORIZED BY HACH 

(INCLUDING INSTALLATION OR DE-INSTALLATION), USAGE NOT IN ACCORDANCE WITH PRODUCT OR 

SOFTWARE INSTRUCTIONS, NORMAL WEAR AND TEAR, OR USE OF PARTS AND COMPONENTS NOT 

SUPPLIED OR INTENDED FOR USE WITH THE PRODUCTS, SOFTWARE, OR SERVICES. WITH RESPECT 

TO YOUR USE OF THE SOFTWARE (1) NEITHER HACH NOR ANY OF THE HACH PARTIES MAKES ANY 

EXPRESS OR IMPLIED WARRANTY THAT SOFTWARE PROVIDED TO YOU IN CONNECTION WITH THIS 

AGREEMENT IS OR WILL BE SECURE, ACCURATE, COMPLETE, UNINTERRUPTED, WITHOUT ERROR, OR 

FREE OF VIRUSES, WORMS, OTHER HARMFUL COMPONENTS, OR OTHER PROGRAM LIMITATIONS; OR 

THAT ANY ERRORS IN THE SOFTWARE WILL BE CORRECTED; AND (2) CUSTOMER ASSUMES THE 

ENTIRE COST OF ALL NECESSARY SERVICING, REPAIR, OR CORRECTION OF PROBLEMS CAUSED BY 

VIRUSES OR OTHER HARMFUL COMPONENTS, UNLESS SUCH ERRORS OR VIRUSES ARE THE DIRECT 

RESULT OF HACH'S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. 

▪ HIGH-RISK DISCLAIMER: 

THE SOFTWARE AND SERVICES ARE NOT FAULT-TOLERANT AND ARE NOT DESIGNED OR INTENDED 

FOR USE IN HAZARDOUS ENVIRONMENTS REQUIRING FAIL-SAFE PERFORMANCE, SUCH AS IN THE 

OPERATION OF NUCLEAR FACILITIES, HOSPITALS, OR ANY OTHER APPLICATION IN WHICH THE 

FAILURE OF THE SOFTWARE OR SERVICES COULD LEAD DIRECTLY TO DEATH, PERSONAL INJURY, OR 

SEVERE PHYSICAL OR PROPERTY DAMAGE (COLLECTIVELY, "HIGH-RISK ACTIVITIES" ). HACH 

EXPRESSLY DISCLAIMS ANY EXPRESS OR IMPLIED WARRANTY OF FITNESS FOR HIGH-RISK 

ACTIVITIES. 

▪ OPEN SOURCE SOFTWARE. 

▪ A portion of the software may contain or consist of open source software, which you may use under the terms and 

conditions of the specific license under which the open source software is distributed. THIS OPEN SOURCE 

SOFTWARE IS DISTRIBUTED IN THE HOPE THAT IT WILL BE USEFUL, BUT IS PROVIDED "AS IS" WITHOUT 

ANY WARRANTY, EXPRESS, IMPLIED, OR OTHERWISE, INCLUDING BUT NOT LIMITED TO THE IMPLIED 

WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OR ANY WARRANTY 

REGARDING TITLE OR AGAINST INFRINGEMENT. IN NO EVENT SHALL HACH, THE COPYRIGHT 

HOLDERS, OR THE CONTRIBUTORS BE LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, SPECIAL, 

EXEMPLARY, OR CONSEQUENTIAL DAMAGES (INCLUDING, BUT NOT LIMITED TO, PROCUREMENT OF 

SUBSTUTUTE GOODS OR SERVICES; LOSS OF USE, DATA, OR PROFITS; OR BUSINESS INTERRUPTION) 

HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY, WHETHER IN CONTRACT, STRICT LIABILITY, 
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OR TORT (INCLUDING NEGLIGENCE OR OTHERWISE) ARISING IN ANY WAY OUT OF THE USE OF THIS 

OPEN SOURCE SOFTWARE, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGE. 

7. CUSTOMER REPRESENTATIONS: 

Customer for itself and on behalf of its Administrator and each Authorized Customer User represents and warrants 

to Hach that (a) it owns or has the right to permit Hach to access its Customer’s Sites and surrounding areas for 

service, installation and maintenance; and (b) Customer shall and hereby does defend, indemnify and hold Hach 

and its affiliates harmless from and against any and all claims, losses, damages, liabilities, obligations, judgments, 

causes of action, costs, charges and expenses (including without limitation, reasonable attorneys’ and consultants’ 

fees and such fees and penalties as any third party licensors may impose) arising out of or in connection with: (i) 

any breach of this Agreement by Customer and/or its Authorized Customer Users; (ii) any civil and/or criminal suit 

alleging that Hach had no right or authority to access the Customer’s Sites; (iii) any Customer and/or Authorized 

User negligence, recklessness or willful misconduct; or (iv) any violation of, or non-compliance with laws. 

Customer’s obligations under this Section do not apply to the extent that claims are directly caused by the gross 

negligence of Hach. 

8. PATENTS: 

Hach shall defend and indemnify the Customer from and against any legal action, judgment for damages awarded 

in such action, and/or reasonable attorneys fees and costs incurred on account of the alleged infringement of any 

United States patent by any services or software supplied by Hach hereunder, unless made in accordance with 

Customer’s specifications or unless the alleged infringement results from Customer’s use of the software or 

services in combination with products, software or services provided by third parties, in which case the Customer 

shall defend indemnify Hach from and against any legal action, judgment for damages awarded in such action, 

and/or reasonable attorneys fees and costs incurred on account of the alleged infringement. In order for either 

party to be entitled to indemnification under this provision, party seeking indemnification must, no later than fifteen 

(15) business days after its receipt or discovery of a claim, provide written notice to the party from whom indemnity 

is sought of the bringing of the suit and an opportunity shall be given such party to settle or defend it as that party 

may see fit and that every reasonable assistance in settling or defending shall be rendered to the indemnifying 

party by the party seeking indemnification. Neither Hach nor the Customer shall in any event be liable to the other 

for special, indirect, incidental or consequential damages arising out of or resulting from infringement of patents. 

9. LIMITATIONS ON USAGE: 

The Customer shall not use any software or services provided hereunder for any purpose other than that identified 

in Hach’s catalogs and literature as the intended use of such goods. Any warranty granted by Hach to the 

Customer shall be deemed void if any software or services covered by such warranty are used for any purpose not 

permitted hereunder. In addition, the Customer shall indemnify Hach and hold Hach harmless from and against 

any and all claims, damages, losses costs, expenses and other liability of whatever nature that Hach suffers or 

incurs by reason of any such unintended use. 
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10. LIMITATIONS ON USAGE: 

HACH COMPANY grants to Customer during the term hereof a nonexclusive, non-transferable, non-sublicensable, 

limited, revocable license to access Customer’s Web Page solely through HACH COMPANY’s network, solely for 

(a) Customer's internal business operations and (b) accessing Customer Data retrieved from Customer’s 

Monitoring Sites by the Flowmeter Equipment. HACH COMPANY grants no rights other than those granted 

explicitly herein and reserves and retains for itself and/or its licensors all title, copyright and other proprietary rights 

in the Flowmeter Equipment, Data Delivery Services and Customer’s Web Page, including all updates, custom 

modifications and derivatives, all of which shall become the property of HACH COMPANY. 

11. OWNERSHIP OF FLOWMETER EQUIPMENT 

Customer acknowledges and agrees that the Flowmeter Equipment and all hardware, software and other 

equipment of any nature comprising and/or utilized by HACH COMPANY in the delivery of the Services or 

otherwise supplied to Customer is and remains the sole and exclusive property of HACH COMPANY and its 

suppliers. The Flowmeter Equipment, Customer’s Web Page, Data Delivery Services, including all Intellectual 

Property Rights therein, created or developed under this Agreement are, will be and remain the sole and exclusive 

property of HACH COMPANY and/or its licensors or suppliers. For purposes herein, “Intellectual Property Rights” 

shall mean any and all now known or hereafter known tangible and intangible (A) rights associated with works of 

authorship throughout the universe, including but not limited to copyrights, moral rights, and mask-works; (B) 

trademark and trade name rights and similar rights; (C) trade secret rights; (D) all Data Delivery Services data, 

content, software, text, typefaces, graphics, logos, button icons, images, interfaces, audio and video chips/files, 

designs, illustrations, photographs, configurations, displays, screens, concepts and other materials or information 

appearing on, displayed in connection with, embodied in, contained within or relating to Data Delivery Services and 

Customer’s Web Page including selection and arrangement of materials therein and “look and feel” thereof (but 

excluding Customer Data); (E) patents, designs, algorithms and other industrial property rights; and (F) all other 

intellectual and industrial property rights, whether arising by operation of law, contract, license, or otherwise. 

Neither Customer, its employees, Administrator, Authorized Users nor agents shall assert or claim any ownership 

interest in the Services, the Flowmeter Equipment, Data Delivery Services, or Customer’s Web Page. Customer 

further agrees to assist HACH COMPANY in every reasonable way to obtain and enforce all Intellectual Property 

Rights relating to the Flowmeter Equipment, Data Delivery Services or Customer’s Web Page. 

12. NON-DISCLOSURE OF INFORMATION 

Customer Data is confidential and proprietary information to Customer. HACH COMPANY acknowledges that it will 

have access to Customer Data in the course of providing the Services and agrees to hold Customer Data in 

confidence and not to release or give access to Customer Data to any third party unless such individual or entity 

has a need for such knowledge to perform Services in the furtherance of this Agreement. HACH COMPANY 

further agrees not to make use of Customer Data for its own benefit or for the benefit of any third parties, other 

than for the performance of this Agreement. Notwithstanding the foregoing, HACH COMPANY may retain 
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Customer Data for the purpose of analysis and research and to aggregate it with that of other HACH COMPANY 

customers for statistical analysis, trends or other industry-related purposes so long as such use does not result in 

the identification of Customer. 

The Flowmeter Equipment and all components thereof, such as the Flo-Dar appliance, antennae, related software 

and documentation, Data Delivery Services technology and architecture, terms of this Agreement, Service Order 

Form including pricing, and any information that comes into Customer’s possession of knowledge in connection 

with HACH COMPANY’s processes, methods, equipment, architecture, formulae, financial information, forecasts 

or marketing and sales information (collectively “HACH COMPANY Confidential Information”) consists of 

confidential and proprietary information of HACH COMPANY, its affiliates, licensors, or third parties. Customer 

agrees to hold HACH COMPANY Confidential Information in confidence and agrees not to release such 

information to any individual whether employee, subcontractor or subcontractor employee, customer unless such 

individual has a need for such knowledge either during the term or after the termination of this Agreement. 

Customer further agrees not to make use of HACH COMPANY Confidential Information for its own benefit or for 

the benefit of any third parties other than as specifically required in the performance of this Agreement. 

The above limits on disclosure do not include information which (A) is or becomes known publicly through no fault 

of a party; (B) is learned by a party from a third party entitled to disclose it; (C) is already known to a party before 

receipt from the disclosure; or (D) is independently developed by a party. 

In the event of any breach of these confidentiality obligations, each party acknowledges that the non-breaching 

party would be irreparably injured and shall be entitled to seek equitable relief, including injunctive relief and 

specific performance, in any court of competent jurisdiction. Such remedies shall not be deemed to be the 

exclusive remedies for a breach of this Agreement. 

Upon termination of this Agreement, such Confidential Information shall, upon request of the party who disclosed 

the information, be returned thereto. The party receiving and returning such Confidential Information may make 

one copy for its own files before returning the information to the disclosing party. The terms of this Section shall 

survive the termination of this Agreement. 
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